
What IS the harm in punishment? 

 
A High Court Judge was taking a walk through the countryside. Unsure of 
his route, he asked a man working beside the path the best way to reach 
his destination. The labourer replied:  

‘if I were you, My Lord, I should not start from here’. 
 
Abstract: This paper focuses on the case of individuals subject to criminal punishment, as 
distinct from the treatment of ‘corporate persons’ in response to offending by companies. 
Criminal offenders are people first. Since criminal offending does not change our 
personhood; state treatment of offenders must not be treatment already ruled out as 
morally impermissible way of treating persons. Avoiding morally impermissible ways of 
treating persons requires consideration of the qualities of the harm caused during, and 
unavoidably by, punishment. Western contemporary characterisations of punishment 
almost always assume that punishment must involve disvalue for the offender. It is not 
denied that very many punishment practices are intended and experienced, in some broad 
form, as disvaluable. Some level of disvalue may further be explained and justified as an 
appropriate response to offending behaviour. Disvalue is then an accurate empirical 
descriptor of perhaps almost all punishment practices. Yet, it is argued that centring our 
thinking about punishment on disvalue and beginning from expectations of harm is 
nonetheless an unhelpful way in which to frame our thinking about punishment, in theory, 
policy and practice. Present ways of theorising punishment make it difficult to detect and 
distinguish acceptable forms of disvalue from morally impermissible ways of treating 
persons. Two separate but mutually reinforcing problems prevent access to this information 
which would help us better understand the quality of the harm caused, and cloud the issue. 
Firstly, punishment is usually theorised and considered at the policy level in a general, 
abstracted way; and yet always addressed to particular subjects. This leaves insufficient 
space to include particular contextual information, which might help us to identify and 
minimise unnecessary avoidable harms, which can arise in the context of punishment.  
Secondly, disvalue-centred understandings of punishment are ambiguous about the very 
qualities of disvalue we need to consider in order to understand the harm caused. This 
anticipates, privileges and normalises a thin understanding of the disvalue we then use to 
frame, and expect in, punishment. This thin understanding of disvalue produces an 
abstracted and ambiguous conceptual framework conceals the risks of morally 
unacceptable harms to particular subjects of punishment (persons), and makes it more 
difficult to easily distinguish between morally acceptable and unacceptable forms of 
treatment. The risk that treatment in punishment may be morally unacceptable treatment is 
concealed by these thin, generalised ways of thinking about punishment. This concealed risk 
of morally unacceptable treatment is the hidden harm of punishment: we risk treat 
offenders morally impermissibly, and without our noticing. If we seek to reach punishments 
which reliably avoid unjustifiable treatment, then we should not start from disvalue in our 
thinking about punishment.  
 


